Excerpts from “Constitutional Convention Procedures: Statement of James A. Michener”

The world-famous author James A. Michener stated in 1979 that he was “totally opposed to any measure that
would encourage the 50 states of our nation to amend our national Constitution by means of the convention
method.” He made this statement at a hearing before the Subcommittee on the Constitution of the Committee on
the Judiciary of the United States Senate on November 29, 1979. Below are some more of the warnings that
Michener provided that Senate subcommittee for its hearing:

I am, however, totally opposed to any measure that would encourage the 50 states of our nation to amend
our national Constitution by means of the convention method, for |, better than most [Michener was
Secretary of the Pennsylvania state constitutional convention in 1967-68,], appreciate the hidden dangers
inherent in this system....

| object [to convening a constitutional convention] for two reasons: The plan we are using has served us so
well and so constructively in the 182 years since 1789 that as a traditionalist | see no need for meddling with
the system; but more important, | know from history and from experience that once a constituent assembly
has been convened, there is no power that can restrict it to limits arbitrarily set.

Any such a convention contains the right and the implied power to become a runaway convention, and this is
the most dangerous possibility that should be avoided if at all possible. And in the case like the present,
when we already have a splendidly functioning system of amendment, it would be folly to lurch off
irresponsibly to an alternative method which has not been proved and which contains dangers of the most
treacherous kind.

History is replete with examples of innocent conventions, assembled for one purpose, which exploded into
unforeseen directions, the two most memorable being the Legislative Assembly which gave hideous
guidance to the French Revolution and the Long Parliament which supervised the more peaceful revolution
in England. | am afraid of such runaway conventions.

But, it is argued, if the United States convened such a constitutional convention its powers would be strictly
limited by the enabling legislation which summaoned it into being. And here precisely is the trouble. | do
believe that any prior law, no matter how carefully drawn, cannot inhibit, or restrict, or delimit a constituent
assembly once it convenes. Of course, those initiating the convention would say, ‘But its field of legal
operation is limited. We have said so.” My contention is that it cannot be so limited. At the moment a
convention is assembled and sworn in, it becomes a self-directing body with only such limitations as it
prudently places upon itself, and the prior constraints which have so carefully been placed upon it no longer

apply.

Scroll down to see the full-text of Michener’s statement.
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iz unlikely to achieve this effect. Notwithstanding the cry of the eritics thata
balanced budget amendment would “tie the hands of Congress" perhaps the
greatest fear is that of the unknown. That is, many of the implicati nd
potential effects on federal-state, congressional-executive, and nutional-fo
relations are hidden beneath the surface of the present political situation The
balanced budget gospel presently being preached belies the possibility that so

of the hardest questions may not have been asked,

———

CoONSTITUTIONAL CONVENTION PROCEDURES

STATEMENT OF JAMES A. MICHENER

One of the rare privileges of my life was to serve as the secretary of the Ooe
stitutional Convention which rewrote the basic laws of the Commowes
Pennaylvania. We met for ninety days, under a strict set of inltruntimll {
the legislature and with severe limitations in three areas: we could not
the term of the governorship, for this had only recently been attended to by
legislature; we could not lmpose a state income tax; and among ourselves wi
agreed not to bring up the thorny question of state aid to parochial schools, for
this was being handled elsewhere.

We succeeded within those limitations in becoming the only major st
successfully revise its entire constitution, New York and Maryland having
conspicunously at about the same time that we were working. We supcesd
part, I think, because of the brilliant leadership provided by Former-Governo
Willlam Seranton, a superb public servant who helped keep the convention fron
becoming polarized as to political party. The Republicans had a slight majorily
in numbers and could have dominated the convention structure, had they wished;
we Democrats had a high supply of mereurial debaters and could have ti
things up in a knot had we been forced to do so. Thanks to Scranton's sobet
leadership, we avoided this internecine struggle and worked instead nsa §
unit, something that did not happen in other states,

In a dozen major areas we brought in new concepts of law while preservin
the best of the old. We got rid of our preposterous minor judiciary which wis
paid according to the percentage of charged persons who were found guild
substituting for it a well paid, well trained, well housed preliminary judl
which works very well indeed. We arranged for removal of judges for eanse and
in such a way as to preserve an old man's dignity when his powers wer
viously fading. We paved the way for sensible area forms of government v
cut across ancient boundaries. And we revised our tax law completely, p
the way for an orderly transition to the statewide income tax, which we
would come along shortly, even though we were forbidden to enact one.

Of all the writing I have done In my life, I am proudest of what I helped
rewriting this basic law of a great state, and I am pleased to see that n th
years that followed this lnbor, the young men who served with me have
to positions of great eminence: to Congress, to judgeships, to Federal att
and in the person of Richurd Thornburgh to the governorship itself, It
one of the happlest and most prodoctive experiences of my life, and It ¢
the hasis whereby Pennsylvania can govern itself prudently and constroet!
for the next century.

I am, however, totally opposed to any measure that would encourage th
states of our union to amend our national Constitution by means of i
vention method, for I, better than most, appreciate the hidden dangers |
in this system.

The people of the United States are certainiy entitled to use this deviee
wish. The framers of the Constitution renlizing that what they did wasn
fect or sacrosanct, laid plans for its revision, and two procedures were
out: the houses of Congress could propose r:hﬂngm which the legislature
states could accept or reject (the way in which our present 26 amendments b
been added) ; or the legislatures of the states themselves, hypassing the feden
legislature, euuld assemble a convention which would propose ame
which would then be ratified either by the state legislatures or by cong
called together in the states.

The first procedure having worked so effectively, both for proposing smem
ments and for removing one when it did not function as planned, we ha
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mever used the second plan. Indeed, the day-by-day procedures under which
gich conventions would be called and the rules under which they would operate
have never been spelied out by Congress, but it is proposed now to remedy
' that deficiency by laws which would lay down the ground rules.

S0 the convention method of amending the Constitution s totally legal, and
it has the most honorable sponsorship, for it was specifically anthorized by the
- Founding Fathers. Why should anyone object to its implementation now?

1 object for two reasons, The plan we are using has served us so well and so
constructively in the 182 years since 1789 that as a traditionalist I see no need

for meddling with the system ; but more important, I know from history and from
experience that once a constituent assembly has been convened, there I8 no power
that can restriet it to limits arbitrarily set.

Any such convention contains the right and the implied power to become
A runaway convention, and this is a most dangerous possibility that should be
gvolded if at all possible, And in a ease like the present, when we already have
1 gplendidly functioning system of amendment, it would be folly to lurch off

rresponsibly to an alternative method which has not been proved and which
eontaings dangers of the mosgt treacherous kind.

History is replete with examples of innocent conventions, assembled for one
purpose, which exploded into unforseen directions, the two most memorable
leing the Legislative Assembly which gave hideous guidance to the French
- Revolution and the Long Parliament which supervised the more peaceful revo-
lution in England. I am afraid of such runaway conventions.

But, it is argued, If the United States convened such a constitutional convention
{ts powers would be strictly l.ited by the enacling legislation which summoned
it into being. And here precisely is the trouble. I do belleve that any prior law,,
no matter how carefully drawn, cannot inhibit, or restrict, or delimit a constit-
uent assembly once it convenes. Of course those initiating the convention would

| &y, ‘But it's fleld of legal operation is limited. We have said so," My contention
is that it cannot be so limited., At the moment a convention is assembled and
“gworn in, it becomes a self-directing body with only such limitations as it
prodently places upon itself, and the prior restraints which have so carefully
been placed upon it no longer apply.

My personal experience in this field is relevant. I have explained how earefuolly
the Pennsylvania legislature spelled out the limaits within which the Pennsylvania
Constitutional Convention must act, and since we stayed within those limits it
would seem that this proved the efficacy of that system of policing a convention.

Quite the contrary. As secretary of the convention I becaome aware of the
intense pressure on some members to break out of the limits thus arbitrarily
gef. Again and again we ran up to the margins of our commission like little
boya playing at the edges of a bonfire, and with a few bad breaks we could have
destroyed the entire procedure.

1 should like to describe one erisis. We had solemnly agreed among ourselves
not to raise the inflammable issue of State aid to parochial schools, and we did
g0 for two reasons: (1) this matter was being handled with such intelllgence
in another way; and (2) we knew we would break the convention wide open
and destroy every good chance we had if we attempted to solve that problem
when a state-wide consensus had not yet been reached.

Gingerly we skirted this explosive issue and were congratnlating ourselves
on having avolded disaster when a young member of the convention, seeing a
chance to gain some glory for himself and some advantage for his religion,
announced late in the day that on the following morning he would be proposing
i measure that would tear the convention wide apart. The fat was In the fire,
just as I had expected all along that it would be.

Sinee the young man was a Democrat, I was given the job of trying to dissuade
him from this disruptive action, but he had already gained so much applause
that he ignored my pleas. Catholic members from each party argoned with him,
for they did not want to see the convention destroyed by an issue which was
being handled capably elsewhere, but they accomplished nothing. Elder statesmen
‘of both parties argued with him, and they too were powerless, so T went to bed
disheartened.

But at breakfast a Republican member came to me and whispered, ‘T think
everything will be all right. Charley Murray talked with him at midnight.'
And when we convened at 0900 a chastened young man arcse and informed us
that he was not going to present his bill. We all sighed and then applanded and
our convention proceeded to a finel conclusion.
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I was so0 grateful that I went to the young man to express my appreclation
and to ask him why he had changed his mind when Murray talked with him
when I had been able to accomplish nothing, ‘Mr, Murray gave me a different
explanation,’ he said.

S0 1 went to Murray and asked, “What did you tell him?* and Murray, n stocks,
tough Philadelphia politician of the old school replied, “T=took him out in the
street where no one could hear. It was about one in the morning ; the street was
deserted. 1 grabbed him and said, ‘If you bring in that bill I'Il break both your
arms above the elbow." At last he understood.”

The story, which could have ended so disastrously, actually ended rather well
After the convention Charley Murray, because of his excellent performance,
was chosen sheriff of Philadelphia, a job he filled for many years with gener-
osity and distinetion. One of the first deputies he employed was the young man
who had given him s0 mueh trouble at the convention, “I liked him," Sheriff
Murray said, “becanse he knew how to take orders."

The simple moral of this tale if by chance we do convene a constitutional
convention, be sure that Sheriff Murray s one of the delegates. A more
philosophical caution is that preliminary rules or agreements do not always
prevail once an assembly meets,

I know with that difficulty we kept our convention on track and how perilous
some of our adventures were. Had we been a convention covering the entire
nation and had our members been driven by great sectional and moral impera-
tives, T doubt that discipline could have been maintained, T caution most
ﬁermuﬂty against turning loose any convention which has r:lnawny potentials,
especially when it is not needed,

Can Congress or any other body limit the subjects to be tackleﬂ h_'.' & COnven-
tion? I think not, and the whole pressure of history warns us that it can nof,

Can the convention, once legally assembled, do pretty much what it wants?
I think so, and history gives us many examples of this riotous behavior.

Can the Sopreme Court throw out those parts of an assembly's results if
such results exeeed the commission? T suspect not, for the new ennctments are
now part of the Constitution. The court could interpret but not reject.

Should we expect legal and perhaps physical battles if the court tried to
reject the results of the convention? I fear so, and this is a risk we do not
need to take.

Conld the convention, once legally assembled, decide on its own to take a
look at the Bill of Rights and amend it as it felt eurrent cirecumstances required?
Yes. Judging from what such assemblies have done in the past, the revision
of the Bill of Rights would be one of their simplest and easiest acts.

Have we no safeguards at all? Of course we do. Article V states that when
the convention iz finished with its work, its proposals must be ratified by
three-fourths of the Btates before they ean become part of the Constitution.
This means that 38 States must approve, which means that only 13 are needed
to prevent the proposals from becoming part of our national governance, That
seems a prident number, one ealeulated to prevent wild or ill-considered
proposals from becoming part of the Constitution.

But there is a further provision which scares me, Approval of the States can
be given not only by the legislatures thereaf but also by State conventions. This
means that were the Nation to be gripped by some mania, and this happens
often with natlons, a vast uprising of the people could in the first Instance
demand a constitutional convention and then dominate State conventions also,
producing hysterical resnlts which might not be in the interests of the general
population.

Already proponents of the convention method have sneered at such warnings
as inflammatory or irresponsible. I believe they are sensible and prudent. T
believe the protectors of a democracy ought always to anticipate the worst pos
gibilities and then protect the Nation from those possibilities. We must look
soberly at the possible consequences of behavior which though authorized has
never been tested.

&0 that there need be no confusion as to where I stand on this matter, T state
that because of my experience in the United States and elsewhere I am afraid
that a runaway convention might revoke or alter the fundamental laws which
have enabled this nation to exist for so long and with such distinetion. I believe
without question that a convention meeting in a crisis sitnation might do fr
reperable damage to our form of government and might indeed revoke some of
our basic protections.
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- Are those who want to change in some particular nrea powerless? Not at all. The
mendment process is wide open and has been used most constructively in all
past decades of our national history. (We often forget that the original bill of
rights contained 12 proposed amendments, not 10, I'wo were judged not in the
lest interests of the Nation and were rejected.) At perlodic intervals we have
‘added to onr basic law and can be expected to do so in the future. By no means
“are we o monolithic government irresponsive to the demands of the people,

Were a constitutional convention to be held now I would fear for two parts of
gur present Constitution: the provisions governing the Supreme Court (Article

{1} and the law governing the freedom of the press (Amendment One). The
temper of the times is such that radical revisions of those two parts of our basie
aw might easily be proposed and enacted, and I suppose that many would like
o alter the fifth amendment, which gives t.he accused the right to remain silent
rather to speak in a way which might self-ineriminate.

I do not want to subject onr Constitution to frivelous or hasty amendment.

It seems to me that the classic example of how best to amend the Constitution,
eren against the foot-drageing of the Congress, eame with the 17th amendment of
1918, For many years citizens had demanded the direct election of senators, like
the direct election of representatives; but the Constitution stated specifically
fhat senators of 4 state must be “chosen by the legislature thereof.”

Normal political agitation accomplished little, becanse the Senate was not
ikely to sponsor an amendment which would alter its prerogatives. 8o by the
Serinning of 1912 20 States had devised tricks and stratagems whereby their
‘diizens could participate In the selection of their Senators, and finally Congress

ed that if they didn't act promptly, the States were golug to convene a

etitutional convention as authorized by Article V. Belatedly the Congress

proposed an amendment, in the traditional way, and the convention was avolded.

i-' e amendment passed quickly, after which Senators were elected in the manner
g people wanted.

ﬂla, I think, is the gafe and honorable way. Let the people bring pressure upon
the Congress. Let the Congress react, as speedily or as slowly as events dictate.
et the States ratify in due process. And let the new laws take effect, if that is
‘the will of the people. With such a stately and time-honored procedure there
“peems no reason to adopt one less tested.

Finally, since the alternative method is authorized in the Constitution, and
sinee no one today knows what the specific procedures would be for Instituting or
‘governing such a convention, I see some logic in having Congress today set forth
specifically what those rules should be, on the grounds that it would be best to
lévise the Inws now, in a time of tranquility, rather than later in some time of
|.i stress. But if the passage of such law were to become either an invitation or

1 excitation to use it immediately, T would be strongly against such passage,

I am all in favor of abiding by the time-honored, court-tested procedures which

Jave served us so well for so long.
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